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EDMUND G. BROWN IR, Attorney General

of the State of California NOY 04 2648
GREGORY }. SALUTE

Supervising Deputy Attomey General Board of Vocaional Nursing
TERRENCE M. MASON, State Bar No. 158935 ant Payeniatilc Techtiolans

Deputy Attorney General
California Departent of Justice
300 So. Spring Street, Swte 1702
Los Angeles, CA 90013
Telephone: {213) 897-6294
Facsimile: (213) 897-2804

Attormeys for Complainant

BEFORE THE
BUREAU OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICIANS
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: _ Case No, TH-2005-"65¢
MICHAEL JOSEPH GARCIA _
18169 Danbury Avenue ACCUSATION
Hesperia, CA 92345

Yocational Nurse License No. VIS 1753709

Respondent.

Complainant alieges:
PARTIES

1. Te;resa Bello-Jones, 1.D.. M.S N, R.N. ("Complainant™} brings this
Accusation solely in her official capacity as the Execuftve Officer of the Bureav of Vocational
Nursing and Psychiatric Techmicians (“Burean™), Department of Consumer Affairs.

2. On or about February 6, 1997, the Bureau {formerly known as the Board of
Vocational Nursing and Psychiatric Technicians) issued Vocational Nurse License No. ¥N
179709 to Michael Joseph Garcia (“Respondent™). The Vocational Nurse License was i full
foree and effect at all timea relevant to the charges brought herein and will expire on Novembet

30, 2008, unless renewed.

JURISDICTION

-

3. This Accusation 1s brought before the Burean, under the authonty of the

following laws. All section references are 1o the Business and Professions Code unless otherwise
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indicated.

4. Code section 101.1, subdivision (b}, states:

“{13 In the event that any board, ag defined in Section 477, becomes inoperative or
is repeaied in accordance with the act that added this section, or by subsequent acts, the
Dicpartment of Consurner Affairs shall succeed to and is vested with all the duhies, powers,
pﬁrpﬂses, responsibilities and jurisdiction not otherwise repealed or made inoperative of that
board and its executive officer.

(2} Any provision of existing law that provides for the appoiniment of board
mernbers and specifies the gualifications and tenurs of board members shall not be implemented
and shall have no force or effect while that board is inoperative or .repealed. Every reference to
the inoperative or repealed board, as defined in Section 477, shall be deemed to be g reference to
the deﬁartment.”

3. (Code section 150 states; "The depariment is under the control of a civil
executive officer who 1s known aé the Director of Consumer Affanrs."

8. Code section 477 states:

"As used in this division!

(a} "Board” includes "bureau,” "commission,” "committee,” "department,”
*division," "examining commiitee," "program.” and "agency."

{b) "License" includes certificate, registration or other means 1o engage ina
business or profession regulated by this code.”

STATUTORY PROVISIONS

7. Section 2875 ofthe Business and Professions Code (“Code”™} provides, in
pertment part, that the Burean may discipline the holder of 8 vocational nurse license for any
reasop provided in Article 3 (commencing with section 2875) of the Vocational Nursing Practice
Act,

s, Section 118(b) of the Code provides, in pertinent part, that the expitation
of a license shall not deprive the Bureau of jurisdiction to proceed with a disciplinary action

during the periud within which the license may be renewed, resiored, reissued or reinstated.
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Under section 2802.1 of the Code, the Bureau may renew an expired license at any time within
Tour vears after the exparation.

g, Section 2878 of the Code states:

“The Board may suspend or revoke a license issued under this chapter [the
Vocational Nursing Practice Act (Bus. & Prof. Code, § 2840, et seq.)] for any of the following:

“(a} Unprofessional condoct, which includes, but is not limited to, the following:

“{4) The use of excessive force upon or the mistreatrnent or abuse of any patient.
For the purposes of this paragraph, “excessive force™ means force clearly in excess of that which

would normally be applied in similar clinical circumstances.

“(d) Violating or attempting to violate, directly or indirectly, or assisting in or

abetting the vielating of, or conspiring to violate any provisicn or term of this chapter.

“{f) Conviction of a crime substantially related to the qualifications, funetions, -
and duties of a licensed vocational nurse, in which event the record of the conviction shall be

conclusive evidence of the conviction.

“{j) The commmssion of any act involving dishonesty, when that action is related
to the duties and functions of the licensee.”

10 Section 490 of the Code provides, in per‘tiﬁent part, that the Bureau may
suspend or revoke a license when it finds that the hicensee has been convicted of a crime
substantially related to the qualifications, functions or duties of a licensed vocational nurse.

1%. Califormia Code of Regulatﬁmﬁs, title 16, seciion 2521, states:

“For the purposes of denial. suspension. or revocation of a license pursuant to
Division 1.5 {commenecing with Section 475} of the Business and Professions Code, a crime or
act shall be considered to be substantially related o the qualifications, functions or duties of a

hicensed vocational nurse if to a substantial degree it evidences present or potential unfitness of 2
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Jicensed vocationa) nurse to perform the functions authorized by lus license in a manner
congistent with the public health, safety, or welfare.”

12.  Section 123.3 of the Code provides, in pertinent part, that the Bureau may
request the administrative law judge fo direct a licentiate found to have committed a violation or
violations of the licensing act to pay & sum not to exceed the reasonable costs of the investigation
and enforcement of the case.

FIRST CAUSE FOR DISCIPLINE
{Conviction of a Substantially Related Crime)

13, Respondent is subject o disciplinary action under section 287R,
subdivision () and 490 of the Code, as defined in California Code of Regulations, title 16,
section 2521, in that Respondent has been convicted of a erime substantially related to the
gualifications, functions or duties of a licensed vocaticnal nurse, as tollows:

a. . Onor about September 27, 2006, Respondent was convicted by the Court
on a plea of nole contendere f@r violating one count of Penal Code section 413, subdivision {2},
an infraction (disturbing the peace), in the Superior Court ﬂfCaliﬁ:mﬁa, County of San
Bemnardino, Victorville Jurisdictional District, Case No. MV1048159 entitled The People of the
State of California v. Michael Joseph Garcia.

b. The circumstances surrouﬁding the conviction are that on or about
Jarmuary 15, 2006, Respondent was found to have makiciously and willtully disturbed another, to
wit: by punching a minor child about the mouth and face causing her nose to bleed, pulling cut
her harr, and pulhing a decorative chain from her neck.

SECOND CAUSE FOR DISCIPLINE

(Use of Excessive Force/ Mistreatment of a Patient)
14, Respondent is subject to disciplinary action under section 2878,
suhdivisions (a){4) and (d}. in that on or about June 4, 2006, Respondent, while emploved at
Patton State Hospital, twice punched in the head a mental patient wh::;u was fully-restrained and 1n

bed in the presence of other hospital staff.
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THIRD CAESE FOR DISCIPLINE

{Dishonest Acts)

13. Respondent 1s subject {0 disciplinary action under section 2878,
subdivisions (a) and (3), on the grounds of unprofessional conduet, in that on or about June 13,
2006, dunng an administrative interview with an Investigator from the California Department of
Mental Health regarding the Jung 4, 2006 incident involving Respondent’s punching.mfa tfully-
restrained patient, and after being admonished concerning his need 1o be truthfu], Respondent
denied that the 4lleged actions had transpired, even thowgh independent testimonies of other
hospital staff contradicied s dtmia-l.

FOURTH CAUSE FOR DISCIPLINE
(Unprofessional Conduct)

16, Respondernt 15 subject to disciplinary action under section 2878,
subdivisions (a) and (d), in timt Respondent committed acts which constitute unprofessional
conduct for the reasens stated in paragraphs 13, 14, and 15 above.

AGGRAVATING CTIRCUMSTANCES

T On ot about April 28, 1992, Respondent was convicted by the Court on
a guilty plea for violating one count of Penal Code section 273.5, a misdemneanor (spousal
abusel}. 1n the Superior Court of California, County of San Bernardino, Victorville Jurizdictional
District, Case No. MVI20824 entitied The People of the Siate af'C’aWo.mfa v. Michael J, Garcia.

a. The circumstances surrounding the conviction are that on or about April
25, 1992, during an argument, Respondent punched his wife in the mouth and sbout the face
causing her nose io bleed, choked her, and told her “I°ll break your neck,” when she tried to stop
him from leaving their mobile home with their baby.

PEAYER

WHEREFORE, Cornplainant requests that a hearing be held on the matters herein
alleged, and that followmg the hearing, the Burean issue a decision:

1. Revoking or suspending Vocational INurse License Number VN 179704,

1ssued to hMichael Joseph Garcia;
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2. Ordening Michasg] Jﬂse'ph Garcra 10 pay the Bureau the teasonable costs of
the investigation and cnforcement of this case, pursuant o Business and Professions Code
section 125.3;

3. Taking such other and further action as deemed necessary and proper.

DATED: Fovember 4, 2008
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“TERESA BELLOJONES, X0, M.5.N,, RN,
Excoutive Otficer
Bureau of Vocational Nursing and Psychiatric Technicians
state of California
Complainant
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